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Yukon Kuskokwim Regional Aquatic Health & Safety Center 
Operations and Maintenance Agreement 

This Facility Operations and Maintenance Agreement (hereinafter "Agreement") is made and 
entered into on this_ day of June 2016, (the Effective Date) by and between the CITY OF 
BETHEL, a municipal corporation (hereinafter "City") and HEALTH FITNESS 
CORPORATION (hereinafter "Operator"). 

PURPOSE OF AGREEMENT 

Operator is in the business of managing, operating and maintaining community 
swimming pools and recreational facilities. 

City is a municipal corporation that owns and operates a community swimming pool and 
recreational facility with related fixtures, amenities and equipment for its residents, members and 
guests (collectively, "Visitors") and is seeking to retain Operator to assume the supervision, 
control, maintenance and operation of the Yukon Kuskokwim Regional Health and Safety Center 
(hereinafter the "Facility") under the terms of this Agreement. 

In consideration of the mutual covenants set forth below, the parties agree as follows: 

1. SCOPE OF OPERA TOR SERVICES 

Operator shall operate and maintain the Facility as a public facility commencing on July 
1, 2016. Operator and City shall determine the dates and hours that the Facility shall be open to 
the public (per Operation Plan described more fully below in section 7 - Required Plans). 
Operator's professional services shall include, at a minimum, the services described in this 
Agreement (the "Services"). The parties may mutually agree to amend or modify the Services 
during the Term of this Agreement or any Extended Period to include additional Services or 
exclude unnecessary Services by doing so in a writing signed by both parties. 

Operator is an independent contractor under this Agreement. Services provided by 
Operator pursuant to this Agreement shall be subject to the supervision of the Operator. In 
providing such services, neither Operator nor Operator's agents shall act as officers, employees 
or agents of the City. No partnership, joint venture or other joint relationship is created hereby. 
City does not extend to Operator or Operator's agents any authority of any kind to bind City in 
any respect whatsoever. 

Operator shall perform Operator's duties, obligations and services under this Agreement 
in a skillful and professional manner. The quality of Operator's performance and interim and 
final product(s) provided to or on behalf of the City shall be comparable to the best local and 
national standards. Operator shall permit representatives of City to inspect, review or observe 
the services under this Agreement at any reasonable time. 
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In addition to Operator's obligations set out in this Agreement, Operator shall perform 
those services set out in the attached Scope of Work attached hereto as Exhibit F. 

2. LIST OF FACILITIES 
The Operator shall perform services under this Agreement at the Facility described in the 
attached Exhibit A (List of Facilities). The City and the Operator shall, from time to time, 
amend Exhibit A to reflect changes in the Facilities that shall be covered under this Agreement, 
including, without limitation, amending Exhibit A to reflect the addition of real property 
improvements completed in accordance with the terms and conditions of this Agreement (if any) 
and to reflect withdrawal of Facilities as set forth below. 

a. Condition of Facility: Upon termination of this Agreement, the City and Operator will 
inspect the Facility and all property listed under Exhibit A. All property shall be 
accounted for and in good and operating condition, less reasonable wear and tear. The 
City shall give written notice to Operator of any defects in the condition of any of the 
equipment or property that is being provided to Operator under this Agreement. Operator 
will be responsible for repairs to or replacement of any damaged property at the sole cost 
and expense of the City. 

b. Facility Withdrawal: The City may withdraw all or portions of the Facility listed on 
Exhibit A at any time during the term of this Agreement if: 

1. The withdrawal is necessary for the purpose of protecting the public safety or to 
protect, conserve and preserve the Facility; 

11. The operations utilizing the listed Facility have been terminated or suspended by 
the City; or 

111. Land or real property improvements that are made available to the Operator are 
no longer necessary for the operation; 

1v. The withdrawal is necessary for use by the City or other reasonable need of the 
City. 

c. Effect of Withdrawal: Any permanent withdrawal of listed Facilities which the City or 
the Operator considers to be essential for the Operator to provide the services required by 
this Agreement will be treated as a termination pursuant to Section 21 of this Agreement. 
The Operator will be compensated pursuant to Section 3 for the value of any allowable 
incurred costs up to the date of the withdrawal. No other compensation is due the 
Operator in these circumstances. 

d. Personal Property: The City will provide certain items of personal property, including 
without limitation, removable equipment, furniture and goods, for the Operator's use in 
the performance of this Agreement. The City hereby provides to the Operator personal 
property listed in Exhibit A - Land, Real Property Improvements and Equipment. 

e. Utilities: The City will provide the following utilities at no cost to the Operator for use in 
connection with the operations required or authorized hereunder: 
1. Electricity 
2. Water 
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3. Sewer 
4. Fuel Oil 
5. Internet and Voice Over Internet Protocol (VOIP) Telephone 
6. Solid Waste Disposal 
7. Emergency Communication Lines for Security and Fire 

The following utilities are not provided by the City and are to be procured, managed and 
paid for by the Operator in accordance with the budget: 

./ Cable (if desired by Operator and submitted in the approved budget); Fees 
associated with cable will be passed through to the City. 

f. Automobile. The City will provide a vehicle for Operator's exclusive use during the term 
of this Agreement. Said vehicle will be the sole property of City with Operator expected 
to use reasonable care in the operation and maintenance of the vehicle. Costs for 
maintenance and/or replacement of the vehicle will be the responsibility of the City. 

3. COMPENSATION: PAYMENT SCHEDULE AND FEES 
a. Cost Plus Fixed Fee Type Agreement: This is a cost-plus-fixed-fee-type Agreement. 

This Agreement provides for the reimbursement of allowable incurred costs to the extent 
prescribed in this Agreement. The approved annual budget establishes the maximum 
total cost for the purpose of obligating funds and establishing a ceiling that the Operator 
may not exceed (except at their own risk) without the approval of the City. Allowable 
incurred costs are those costs directly attributable to operations and maintenance of the 
Facility. For the purposes of this Agreement, allowable incurred costs are those defined 
in the approved annual budget, are reasonable and prudent, and conform to generally 
accepted accounting practices. 

Operator is expected to collect all revenue, including sales tax, generated from operation 
of the Facility for and on behalf of the City. Operator is to submit that revenue to the 
City monthly along with the monthly budget reports. Such revenue will be a projection 
in each budget and the budget shall be amended annually to reflect the previous year's 
revenue. Revenue derived from operation of the Facility is the property of the City and 
not compensation to the Operator. The City shall be responsible for any tax-related 
payments due and owing to the applicable taxing authority that are derived from the 
operation ofthe Facility. 

b. Fixed Fee: The fixed fee payable by the City to Operator is One Hundred Forty Thousand 
Dollars ($140,000.00) per year (the "Fee") and shall be pro-rated monthly. The Fee 
includes profit and indirect costs that are not directly attributable to the operations and 
maintenance of the Facility, are generally considered to be overhead and are generally 
provided off-site. The Fee includes, but is not limited to, proportionate share of home 
office expenses, management oversight and travel, accounting and clerical personnel, 
human resources management, payroll processing, invoicing and required reporting. 

c. Annual Bonus Incentive: The City desires to incentivize the Operator to help the City 
reach its goal of making the Facility self-sustaining. If Operator decreases the net 
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negative (as compared to the actual expenses for 2015 and 2016) by a combination of 
increased revenues and decreased expenses (including utilities) Operator shall be 
compensated twenty (20%) percent of the reduction (the "Annual Bonus Incentive"). If 
earned, the City will pay the Operator the Annual Bonus Incentive within thirty (30) days 
from its receipt of an invoice from Operator. The Operator shall have no rights under the 
Agreement to make any claim arising out of this "incentive payment" provision except as 
is expressly set forth in this Article. 

d. Compensation for Personal Property: No compensation is due to the Operator from the 
City or a successor operator for the Operator's personal property used in operations under 
this Agreement. However, the City or a successor operator may purchase such personal 
property from the Operator subject to mutually agreed upon terms. Personal property not 
removed from the Facility by the Operator in accordance with the terms of this 
Agreement shall be considered abandoned property subject to disposition by the City, at 
full cost and expense of the Operator, in accordance with applicable laws. Any cost or 
expense incurred by the City as a result of such disposition may be offset from any 
amounts owed to the Operator by the City to the extent consistent with applicable laws. 

e. Invoicing: The Operator shall invoice their Fee each month in advance. For example, the 
fixed fee for July shall be billed in June. City shall have thirty (30) days from receipt of 
the invoice to submit payment to Operator. 

Operator shall also bill the City monthly for incurred costs for operating the Facility. 
Copies of all receipts and other invoices for which reimbursement is requested shall be 
included with the Operator's invoice. Such costs shall be in accordance with the 
approved budget. The City shall have thirty (30) days from receipt of the invoice to 
submit payment to Operator. 

f. Late Payment: Payments not submitted in a timely manner (within 30 days of receipt) 
shall incur a five (5%) penalty. If for any reason not the fault of the Operator, the 
Operator does not receive payment from the City within thirty-five (35) days after the 
time such payment is due, then the Operator shall assess a five (5%) percent finance 
charge to the invoice. If payment is not received within 30 days, the Operator has the 
right to send written notice to the City, alerting them of a fourteen (14) day remedy 
period. If payment is not received after that fourteen (14) day remedy period, the 
Operator shall have the right, at its option, and within its sole discretion, to interrupt its 
personnel and supplies from, and stop providing Services to, the City's Facility without 
any further or additional notice to the City. 

g. Disputed Invoices: In the event of a dispute regarding an invoice or part of an invoice, the 
City shall provide the Operator written notice of the dispute within ten (10) business days 
of receipt of the invoice. Operator and City agree to work cooperatively to resolve the 
matter. Should the parties be unable to resolve the dispute within thirty (30) calendar 
days after written notice, the parties agree to follow the dispute process laid out in this 
Agreement. 
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h. Fee Adjustment: In the event this Agreement expires and the Services continue to be 
performed without a new Agreement, there will be a five (5%) increase to the Fees that 
will apply until a new Agreement can be made between the parties. 

It is agreed to by both parties that this Agreement total can be adjusted either upward or 
downward if both parties decide on a change, which would affect the totals (i.e., Facility 
hours or number of staff, etc.) An amendment to this Agreement will be executed so that 
proper billing can be made and such terms made a part of this Agreement. No 
amendment may be made to this Agreement which will lower the minimum standards 
established in the Agreement. Both parties must sign any amendment to this Agreement 
before the respective terms will be binding. 

4. TERM OF AGREEMENT/RENEWAL 
a. This Agreement shall commence at midnight on the 151 day of July, 2016 and terminate 

on the 30th day of June, 2018 (the "Term"). 
b. Renewal: Operator shall have the option to extend/renew this Agreement up to two (2) 

consecutive times (each for an additional two years) as follows: 
1. Operator shall provide City with written notice of its intent to renew the 

Agreement at least one hundred eighty (180) calendar days prior to the Agreement 
Expiration. Renewal notices shall state the following: 

A. The applicable rates for the new contract term; and, if applicable, 
B. Any significant changes requested to the existing Agreement; 
C. Any proposed changes to the scope of services to be performed under the 

Agreement; and 
D. Any proposed changes to the Deliverables under this Agreement: 

Operations Plan, Maintenance Plan; Policies and Procedures Manual; 
Concessions Plan; Advertising Plan; and Transition Plan. 

11. Upon receipt of a Notice to Extend/Renew the Agreement, the City shall: 
A. Ensure that Operator continues to be eligible to contract with the City [i.e., 

maintains a valid City of Bethel business license, a valid State of Alaska 
business license and is not delinquent on any sales taxes or other fees with 
the City]; and 

B. Verify that Operator's certificates of insurance are up to date. 
iii. If City determines renewal is in the City's best interest, City shall then ensure that 

Operator remains eligible; any increased rates are acceptable; and any proposed 
contract changes are acceptable. In such situation, City shall give notice to 
Operator within ninety (90) calendar days of receipt of Notice of Request to 
Renew/Extend Contract of its intent to renew. At that time, City shall: 
A. Notify Operator of City's desire to renew/extend; 
B. Notify Operator of any significant changes requested to the existing 

Agreement; and 
C. Notify Operator of any changes requested to the Deliverables under this 

Agreement. 
iv. Upon mutual agreement by the parties to proposed changes in the Agreement 

and/or Deliverables, a contract extension shall be prepared and executed by both 
parties. 
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v. If the parties are unable to agree on requested changes to the agreement and/or 
deliverables, the City may issue a new Request for Proposals. 

5. CITY'S RESPONSIBILITIES AND OBLIGATIONS 
Cooperation: In order for Operator to provide the level and quality of Services under this 
Agreement as expected by City, Operator will expect the unconditional and full cooperati'on of 
City, which shall include, but not be limited to, the City agreeing to: 

a. Make available to Operator access to the City's Facility as necessary to provide Services; 
b. Respond to all reasonable requests of Operator to facilitate performance of the Services; 
c. Provide good faith cooperation reasonably necessary for Operator to perform the 

Services; 
d. Provide and maintain a telephone that has restrictions on long distance, 900 and 976 calls. 

Such telephones are intended for business use only and lifeguards may use them for 
necessary 911 calls and to page supervisors and managers. Operator will be responsible 
for ensuring long distance phone bills are kept to those necessary for operation of the 
Facility. For safety reasons, pool will be closed if phone is not operable. 

e. Agrees to support Operator in the enforcement of all Facility rules and regulations. 
Enforcement may include temporary or permanent expulsion from the Facility of any 
person who fails to comply with any safety rule or regulation. 

f. Provide Operator with three (3) sets of keys to all doors and gates. 
g. Cooperate with, and provide assistance to, the Operator who will procure, in City's name 

and at City's sole cost and expense, all applicable music licenses. 

6. DUTY TO NOTIFY: 
Without prejudice to the other obligations in this Agreement: 
a. Operator shall, as soon as practicable after it becomes aware of the same, inform the City 

of any circumstances which affect, or will affect, its ability to perform the requirements 
under this Agreement; and 

b. City shall, as soon as reasonably practicable after it becomes aware of the same, inform 
Operator of any circumstances which affect, or will affect, its ability to operate the 
Facilities. 

7. REQUIRED PLANS 
Operator will provide a facility manager, lifeguards and other personnel as reasonably 

required to operate the Facility in accordance with the pool schedules, hours of operation, and 
staffing requirements as shown in Exhibit "C" (Current Operating Plan, Budget and Maintenance 
Plans). Except for routine and emergency maintenance as required, City agrees to not open the 
Facility to the public at any time unless authorized by Operator in advance in writing. 

Upon the signing of this Agreement, Operator shall be expected to operate the Facility as 
per the current Plans set out in Exhibit C. These Plan set out the dates, times, hours and other 
essential operating parameters for the Facility. Operator will have Policies and Procedures in 
place for managing its personnel and those policies and procedures will be utilized for personnel 
management at the Facility. Thereafter Operator shall amend and update each plan in 
accordance with the process and timeline set out in subsection (i) below. 

10 



a. Operations Plan: Operator shall submit a proposed Operations Plan to the City which 
shall include, at a minimum: 

1. Proposed Facility schedules; 
11. Proposed rates; 

111. Proposed hours of operation 
iv. Proposed program offerings; 
v. Proposed staffing; 

v1. Draft checklists for Natatorim/Pool Maintenance (daily, weekly, monthly, 
quarterly, annually); 

v11. Draft Cleaning and Maintenance Checklists (daily, weekly, monthly, quarterly, 
annually); 

vm. A draft marketing plan outlining the big picture goals for how Operator intends to 
market the Facility; 

1x. Risk Management plan including life safety, an emergency action plan, 
emergency closures, notifications, etc.; and 

x. An initial broad-picture Concessions Plan outlining how Operator intends to 
increase revenues at the Concession stand and how Operator will track the success 
of products offered for sale (food, t-shirts, swimsuits, souvenirs, etc.). The plan 
shall recommend concession hours, promotions, and menus that have the potential 
to increase traffic and revenue at the concession stand. Additionally, the plan 
must address, at a minimum, training personnel in concessions and gate keeping, 
customer satisfaction, proper food handling, and food handler certifications. 

b. Personnel Policy and Procedure Manual: The Operator shall utilize its own personnel 
policy and procedure manual (hereinafter "Manual") for all Operator personnel. A copy 
of the Manual shall be provided to the City upon the signing of this Agreement. Operator 
shall review its Manual by November 151 of each year to ensure it fully complies with all 
State and local laws. Any deficiencies shall be addressed and corrected by Operator and 
a revised Personnel Policy and Procedure Manual shall be prepared. Operator shall 
provided City with a copy of any updates or changes to Operator's Personnel Policy and 
Procedure Manual. 

c. Budget: Operator shall submit a proposed operating Budget to the City for review. The 
initial proposed budget shall encompass the timeframe from October 1, 2016 to June 30, 
2017. Thereafter, Operator shall submit a proposed budget annually no later than April 
1st of each year. City shall review the proposed budget, discuss any requested 
modifications with Operator and present the proposed operating budget to the City 
Council for review and approval during the annual budget process each year. Other than 
the initial operating budget, annual budgets should encompass the timeframe from July 1 
to June 30. 

Because the Facility is a public facility, Operator and Operator's staff must observe a 
strict impartiality as to rates and services charged to all visitors in all circumstances. 
Complimentary and reduced rates may only be provided under circumstances which are 
customary in the course of business of the character conducted under this Agreement. 
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The City reserves the right to review and modify the Operator's complimentary or 
reduced rate policies and practices as part of its budget approval. 

d. Marketing Plan: Operator shall provide a quarterly marketing plan to City outlining how 
Operator will market the Facility during that quarter and providing copies of proposed 
brochures, schedules, fliers, promotional materials, etc. Operator shall also provide an 
update on marketing during Operator's monthly report to the City Council. 

e. Maintenance Plan: The Maintenance Plan shall include, but is not limited to, addressing 
how Operator will provide continued maintenance of the Facility and the equipment 
located within the Facility. Examples of areas to be addressed include: 

6. Maintenance, incorporating the manufacturers recommended procedure to comply with 
and maintain warranties of new equipment; 

7. Upkeep and maintenance of building equipment, including fitness equipment, pumps, 
valves, regulators, etc., 

8. Upkeep and maintenance of sanitation and hygiene throughout Facility; 
9. Training of personnel on maintaining proper Facility cleanliness; 
10. Checklists and schedules for daily, weekly, monthly, quarterly and annual cleaning; 
11. Recommended cleaning and maintenance supply list; 

f. Concession Plan: Operator shall review the Concession Plan quarterly and make 
amendments as necessary. Updates on concession sales shall be provided to the City 
Council monthly along with the regular monthly report to council. 

g. Transition Plan: The Transition Plan shall address a plan of action for training the City to 
manage the Facility on its own with a projected timeline and steps on how the City could 
achieve self-management of the Facility. The Transition Plan shall also provide for the 
orderly transfer of responsibilities, technical information, manuals and plans, 
maintenance logs, inventory and locally trained staff to a new operator should the City 
decide not to manage the Facility itself. The Transition Plan shall identify, with 
specificity, which records are to be retained by Operator. 

h. Amendment or Modification: Schedules, hours of operation, or staffing requirements may 
be amended or modified. Any amendment or modification to the hours of operation will 
be in writing, signed by both parties and attached as an addendum to this Agreement and 
incorporated into this Agreement with full affect. The parties agree that any amendment 
or modification will be in accordance with the fees and budget set out in this Agreement. 

1. Summary of Plan Deadlines: Operator shall provide draft Plans per the deadlines 
outlined below. City shall review the drafts and provide any feedback to Operator. 
Thereafter, Operator shall complete and submit the final plan to City. 

Description Draft Deadline City Response Final Plan Due 

Deadline 

Operation Plan (year 1) October 1, 2016 October 31, 2016 December 30, 2016 
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(2016 to June 30, 2017) 
Operation Plan (year 2) April 1, 2017 April 30, 2017 June 30, 2017 
July 1, 2017 to June 30, 2018 
Policy & Procedure Manual November 1, 2016 December 1, 2016 December 15, 2016 
* Same dates annually 
thereafter 
Operating Budget (year 1) October 1, 2016 October 31, 2016 December 30, 2016 
(2016- June 30, 2017) 
Operating Budget (year 2) March 1, 2017 March 30, 2017 June 30, 2017 
July 1, 2017 to June 30, 2018 
Quarterly Marketing Plan 
1st Qtr (Jan- Mar) Dec 1 Dec 15 Dec 30 
2nd Qtr (Apr-Jun) Mar 1 Mar 15 Mar30 
3'd Qtr (Jut- Sep) Jun 1 Jun 15 Jun 30 
4th Qtr (Oct- Dec) Sep 1 Sep 15 Sep 30 
Maintenance Plan 9/15/16 10/15/16 11/1/16 
Transition Plan 10/1/16 10/30/16 11/15/16 

8. PERSONNEL: 
a. Operator shall employ only personnel who have been properly trained, certified (if 

appropriate for the position at issue), and screened by Operator in accordance with 
Operator's personnel policy rules. 

b. Non-Discrimination: In carrying out this Agreement, Operator shall not discriminate 
against any employee or applicant for employment because of race, national origin, color, 
age, creed, religion, sex, sexual orientation, gender identity, political affiliation, marital 
status, ancestry, disability, or status as a disabled veteran. Operator's Personnel Policies 
and Procedures Manuals shall clearly reflect a non-discrimination policy. 

c. Personnel Approval: All personnel will be pre-screened, hired, trained, disciplined (if 
appropriate), and terminated (when appropriate) by Operator in accordance with 
Operator's personnel policies and procedures manual. 

d. Employer. All personnel who will work at the Facility under the terms of this Agreement 
shall be employees of Operator, and not employees of City. Operator will pay the 
following for Operator's employees: 

1. Wages; 
11. Income tax withholdings; 
m. Social security withholdings; 
iv. Medicare withholdings; 
v. State unemployment insurance; 

vi. Workmen's Compensation insurance; 
vu. Any other State of Alaska or federal requirements. 

e. Reporting: Operator shall be solely responsible for complying with all State of Alaska 
and Federal employment reporting requirements such as, but not limited to, OSHA injury 
reporting, worker's compensation reporting, child labor reporting, etc. 
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f. Certification: All lifeguards employed by Operator shall have, at a minimum, current 
American Red Cross Lifeguarding, CPR for the Professional Rescuer, and First Aid 
Certificates, or equivalent Lifeguard Training Certificates as required by the State of 
Alaska. 

At all times during the term of this Agreement, Operator shall have at least two (2) 
employees with current certification as a Certified Pool Operator (CPO). At least one (1) 
of the CPO's shall serve in a management capacity. 

g. Identification: Lifeguards and all other personnel will wear identification at all times. 
Such identification shall be in the form of a swimsuit or t-shirt displaying Operator's 
name and/or logo as well as identification badges. 

h. Authority: To create a safe and enjoyable experience, Lifeguards and management staff 
shall have the authority to discipline all individuals, including expulsion, who use the 
Facility and will do so within the Lifeguards or management staff's best judgment and 
sole discretion and will be consistent with all published and posted rules of the Facility 
and minimum safety standards. City agrees to support Lifeguard or management staff in 
enforcing the Facility rules and regulations to provide a safe environment. 

1. Drug, Alcohol and Tobacco Free Workplace: The Operator shall maintain, to the greatest 
extent possible, a drug, alcohol and tobacco free environment within and outside the 
Facility. The Operator shall publish a statement notifying employees that the unlawful 
manufacture, distribution, dispensing, possession or use of a controlled substance, 
marijuana or alcohol, is prohibited in the Facility, and specifying actions that will be 
taken against the employee's for violating the prohibition. In addition, Operator shall 
establish a drug, alcohol, marijuana and tobacco-free awareness program to inform 
employees about the danger of drug, alcohol and tobacco abuse in the workplace and the 
Facility and Operator's policy of maintaining a drug, alcohol and tobacco-free 
environment both in the workplace and in the Facility. Subject to applicable laws, the 
Operator shall take appropriate personnel action, up to and including termination, for any 
employee that is found to be in violation of any of these prohibitions. 

J. Minimum Staffing/Services: 
1. Lifeguards: Operator will provide a sufficient number of qualified lifeguards to 

maintain adequate safety standards at the Facility and to comply with all Alaska rules 
and regulations. The lifeguards shall be responsible for maintaining orderly and safe 
conditions in and around the pool. 

11. Instructors: Operator shall provide qualified instructor's to regularly provide swim 
lessons, exercise lessons and instruction for proper use of Facility equipment. The goal 
of providing lessons shall be to generate revenue and attendance at the Facility. 

111. Gatekeepers/Concession Workers: Under this Agreement, Operator will provide a 
sufficient number of gatekeepers/concession workers to be on duty at all times during 
open hours. 
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IV. Maintenance/Housekeeping: Operator will provide a sufficient number of employees 
to ensure the Facility remains reasonably clean at all times. Sufficient personnel must 
be on duty at all times to ensure regular inspections of the restrooms and locker rooms. 
Locker rooms are to be checked at a minimum once every fifteen (15) minutes in order 
to ensure the water is not left running, the area is reasonably clean, and theft is 
reasonably deterred. 

9. FACILITY CLOSURE 
a. In case of emergency, Operator may close the Facility temporarily. An emergency may 

include, but is not limited to, any failure or threatened failure of Facility equipment or 
other unforeseen causes outside Operator's control. Such action will be documented in 
writing to City. City will be notified immediately by phone and fax of such closure. 
Further, Operator will publicly post the closing for such action at the location, will advise 
the local radio station as soon as practicable and will take all reasonable steps to inform 
the general public of the closure. No refunds will be given for temporary closings 
without the authorization of the City Council. 

b. The date on which the Facility is closed for any reason under this section will be the 
Facility Closing Date. The Facility may be closed by Operator for the following: 

1) Emergency Closing: Operator reserves the right to close the Facility if, in Operator's 
personnel's reasonable belief, there is a threat to the safety or welfare of visitors 
which may result from (without limitation): hazardous weather advisories, or 
contamination. Operator personnel will reasonably attempt to contact City's 
Representative if it is necessary to close the Facility early. 

2) Breakdown and Repair of Facility: In Operator's best judgment, Operator reserves the 
right to close the Facility due to a breakdown of the Facility including, without 
limitation, the Facility: 

1. Is significantly inoperable for whatever reason; 
n. Requires repairs that must be performed during Facility hours of operation; or 

iii. Requires repairs necessitating the pool being drained of water. 

3) Annual Maintenance Closure: Operator and City agree to schedule an annual closure 
of the Facility for necessary cleaning and other repairs. It is anticipated the closure 
will be no longer than two (2) weeks in duration and will be done in sections so as to 
minimize disruption to users of the Facility (for example, the pool area will be closed 
while the work-out rooms are open). Based on previous usage data, such annual 
closure will be scheduled for the summer months whenever possible. This schedule 
may be amended however, as more reliable user data is collected. 

c. In the event of a Facility Closing, the parties agree that there shall not be any cause for 
the amendment or modification of this Agreement and Operator will not refund any 
amounts of compensation paid by City because of a Facility Closing, except as allowed in 
Section d below. 
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d. Should a time lapse of more than seven (7) days from the Facility Closing Date be 
necessary to perform repairs and/or restore the Facility to normal operations due to the 
negligent acts or omissions of Operator, then beginning on the tenth (lOth) day, Operator 
shall refund to City V2 percent (0.5%) per day of the total Agreement compensation. If 
the Facility is not opened for normal operation within ten (10) days after the Facility 
Closing Date due to the negligent acts or omissions of Operator, then the City may cancel 
this Agreement by giving seven (7) days advance written notice to Operator. 

10. PRIVATE USE OF FACILITY 

The Facility is a municipal facility required to be made available to all members of the 
public. For this reason, the Facility may not be closed to the public for the sole purpose of 
accommodating the private use of the Facility. 

Operator may make the Facility available for private use only after regular Facility hours. 
Private parties will be booked by the Operator and staffed by lifeguards and other necessary 
personnel provided by the Operator. The Operator will strictly enforce the Facility rules at these 
private events and if for any reason the persons attending do not adhere to the Facility rules, the 
Facility may be closed. 

11. ADDITIONAL FACILITIES 
City acknowledges that neither the parking lot nor the wind turbine used to provide 

additional power to the Facility are under the direct supervision of Operator's personnel and shall 
be beyond the parties' intended scope of services to be provided by Operator. 

In no event shall Operator be liable to any party for any loss or claim arising from any 
injury, damage, cost or other event or occurrence which takes place in any area not directly 
assigned to Operator under this Agreement, including but not limited to the Facility parking lot 
and the wind turbine (and area surrounding the wind turbine) used to provide additional power to 
the Facility. 

12. REPAIRS/MAINTENANCE 
a. Operator, at the City's sole expense, shall be solely responsible for maintenance, 

preventative maintenance, repairs and housekeeping of the Facility to the reasonable 
satisfaction of the City and in accordance with the approved Maintenance Plan. Operator 
maintenance (which may be performed by subcontractors) includes, but is not limited to, 
all surfaces, systems and furniture, fixtures and equipment. This includes pool systems, 
data and information technology systems, fitness and exercise equipment, concession 
equipment, HV AC systems, electrical systems and fire and life safety systems. 

b. Operator shall at all times during the term of this Agreement provide and maintain 
adequate safety equipment as outlined in Exhibit "B". 

c. Maintenance Records and Logs. The Operator shall maintain maintenance records and 
logs. At a minimum, these records shall include: 

1. To the extent that the following pertains to matters for which Operator is 
responsible and that are included in the services to be performed by Operator 
under this Agreement and/or all other related documents, demonstrated 
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compliance with current Alaska Department of Environmental Conservation 
(ADEC) regulations, including, but not limited to, the recording of the following 
information for each day that the Facility is open to the public: 

./ The hours of operation; 

./ The length of time that the pumps and filters are in operation, and the rate 
of pressure, vacuum, and rate of flow readings; 

./ The date that each filter is backwashed or cleaned; 

./ The frequency and results of alkalinity and hardness tests; 

./ The frequency and results of pH and disinfectant tests (pH and disinfectant 
tests must be made two [2] or more times, and depending upon chlorine or 
bromine demand); 

./ The amount of water and chemicals added to maintain water quality; 

./ Equipment failure; 

./ Any gross water contamination, for example, vomiting, feces, etc.; or 

./ Repair while the pool is in operation 
ii. The Operator shall submit duplicate records on a monthly basis to ADEC while 

the Facility is in operation. 
iii. Check-lists for routine maintenance, preventative maintenance and janitorial 

duties (daily, weekly, monthly, quarterly, bi-annual and annual). 
tv. Equipment logs for each piece of major equipment with the maintenance 

schedule, maintenance contracts, record of work or repairs conducted, 
manufacturer guidelines and specifications. 

v. Confined space entry equipment (as specified by manufacturer). 
vi. All logs and records must be maintained for a minimum of three (3) years. 

d. City shall be responsible for causing the completion of all major structural repairs. 
Operator shall be solely responsible for reporting any repair needs to the City as soon as 
they are identified. The City will provide snow plowing of the parking lot and will 
maintain the Wind Turbine. The City does not intend to provide any other maintenance. 

e. Operator will supply all necessary personnel and chemicals to provide the services 
required by this Agreement that all materials, services and repairs shall comply with the 
annual approved budget and shall be charged to the City. It is also understood that 
equipment breakdowns cannot always be foreseen. Operator will do everything 
reasonable to maintain the Facility in good repair. Any extra usage of chemicals or labor 
as a result of repair will be billed to City. Operator assumes no liability or responsibility 
for water quality or facility maintenance due to breakdowns of City's Facility (unless 
caused by Operator), during periods of repair, or other unforeseen reasons causing 
damage to the Facility, and Operator shall not be responsible or liable to City for a 
facility closing due to a breakdown or repair unless that breakdown or repair was caused 
by Operator or Operator's failure to reasonably act. Operator will maintain Water Quality 
by balancing all readings of chemicals to a proper and safe level for swimmers within a 
reasonable time once repairs have been completed. Should additional services or 
chemicals be needed to restore the Facility to like new condition, the cost of these 
services and chemicals will be charged to the City. Operator may close the Facility under 
this Section during which time Section 9 (Facility Closing) of this Agreement shall apply. 

f. Operator shall have authority to replace, repair or obtain the services of third parties to 
replace or repair Facility equipment for all repairs that are equal to or less than two 
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thousand ($2000.00) dollars without the prior approval of City. Such items will be billed 
separately to City. City must provide written approval for any repair expected to cost 
more than two thousand ($2,000.00) dollars, except when repairs are immediately 
required to prevent further damage to the Facility or when Operator reasonably believes 
there is an immediate need or emergency situation, or Operator is unable to reasonably 
contact City's Representative. 

g. Any repairs required as the result of Operator's gross negligence or willful conduct shall 
be done at Operator's sole expense, and shall not be subject to reimbursement. 

13. SIGNAGE AND POSTING OF RULES 
Operator shall prominently display a sign at the Facility in a conspicuous place stating 

Operator's name, address and phone number and designating Operator personnel as being 
responsible for the safety and welfare of users, the quality of the Facility and performance of 
Operator personnel. 

14. DAMAGES DUE TO VANDALISM, WEATHER AND ACTS OF GOD 
a. Operator shall not be responsible for any vandalism or mischief, inclement weather or 

Acts of God which cause damage to the Facility or related facilities, and Operator shall 
not be responsible for any additional expenses to restore Facility to working order as a 
result thereof. Operator shall report any incidents of vandalism or mischief, or damages 
caused by inclement weather or Acts of God to City's Representative prior to undertaking 
any repairs. 

b. In the event of vandalism or mischief, inclement weather, or Acts of God, Operator 
personnel will take steps reasonably necessary to prevent additional damage to the 
Facility, but assumes no duty or responsibility for any failure to prevent damage and shall 
not be held responsible for any damages other than that caused due to the negligence of 
Operator and its employees. 

15. CHEMICAL AND MAINTENANCE SUPPLIES 
a. Operator will provide Facility chemicals including, but no limited to, chlorine tablets, 

liquid chlorine, muriatic acid, stabilizers, calcium chloride, soda ash, soda 
bicarbonate, and other chemicals needed for normal Facility operation and to maintain 
Water Quality in a safe and sanitary manner. 

b. Operator will provide miscellaneous cleaning and operating supplies including Facility 
test equipment and reagents, restroom cleaning materials, toilet paper, paper 
towels, light bulbs, trash bags, Facility tile cleaner, hand soap, sponges, etc. 

c. Operator shall order sufficient quantities of all chemical and maintenance supplies during 
the summer barge season to have a full-year of stock on hand by the close of barge 
transportation (late summer). Chemical and maintenance supplies shall include all 
critical spare parts needed for proper operation of the Facility. 

16. VISITOR SAFETY EQUIPMENT 
Based upon the recommendations and training programs of the American Red Cross, the 

City mandates the equipment identified and set out in Exhibit B (Minimum Safety Equipment) of 
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this Agreement be present at the Facility at all times. This equipment is the property of the 
Facility. 

Operator will inventory and inspect this equipment prior to the Facility transfer, will 
notify and inform City of any shortfalls and necessary purchases and repairs of same and will 
ensure the proper supplies are ordered, on hand, and, if feasible, will order any recommended 
spares. 

17. INDEMNIFICATION, INSURANCE AND LIABILITY LIMITS 
a. Indemnification 

1) The Operator agrees to indemnify, defend, and hold harmless City against all 
claims, demands, suits, judgments, court costs, reasonable attorney's fees, 
attachments, and other legal action for loss of life, injury, or damage to property 
of any third party to the extent growing out of or by reason of any negligent act or 
omission or any willful misconduct of Operator, while performing Services at the 
Facility under this Agreement. The Operator shall not have any obligation to 
indemnify, defend and hold harmless to the extent that any such claim is caused 
by the negligence or willful misconduct of the City, its employees, its agents or 
any other third party. 

2) The City agrees to indemnify, defend, and hold harmless Operator against all 
claims, demands, suits, judgments, court costs, reasonable attorney's fees, 
attachments, and other legal action for loss of life, injury, or damage to property 
of any third party to the extent growing out of or by reason of any negligent act or 
omission or any willful misconduct of City. The City shall not have any 
obligation to indemnify, defend and hold harmless to the extent that any such 
claim is caused by the negligence or willful misconduct of the Operator, its 
employees, its agents or any other third party. 

3) This Agreement does not create a third party benefit to the public or any member 
of the public, nor does it authorize any person or entity not a party to this 
Agreement to maintain a suit based on this Agreement or any term or provision of 
the Agreement, whether for personal injuries, property damage, or any other claim 
or cause of action. 

b. Right to Defend Actions: The indemnifying Party shall have the right, but not the 
duty, to assume the defense of any claim for which indemnification is sought. Any 
Party shall, as soon as practicable after receiving notice of any claim brought against 
it, deliver to the indemnifying Party full particulars thereof and shall render all 
reasonable assistance requested by the indemnifying Party in the defense of such 
claim. 

c. Indemnified Party not to Compromise: Where any Party has an obligation to 
indemnify the other Party, such other Party shall not compromise or in any way settle 
any claim, lawsuit, action or cause of action without the express written consent of 
the other Party who has the obligation of indemnifying. Where such consent is not 
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obtained prior to such compromise in settlement, and the claim is, in fact, settled, then 
the Party who had the obligation of indemnifying shall be released and discharged 
from all obligations. 

d. Any payment payable by the indemnifying Party to the indemnified Party pursuant to 
this Section 17 shall be paid within forty-five (45) days from the date on which a 
claim for such payment accrues to the indemnified Party under this Agreement. 

e. Required Insurance - Operator shall maintain the following noted insurance during 
the duration of the Agreement as evidenced by the filing a certificate of insurance 
annually within two weeks of the annual renewal and including the City of Bethel as 
additional insureds: 

i. Workers' Compensation: As required by AS 23.30.045, for all employees 
of the Operator engaged in work under this Agreement. The coverage shall 
include: 

1) Waiver of subrogation against the City; 
2) Employer's Liability Protection at $500,000 each accident/each 

employee and $500,000 policy limit; 

11. Commercial General Liability: On an occurrence policy form covering all 
operations with combined single limits not less than: 

1) $1,000,000 Each Occurrence; 
2) $1,000,000 Personal Injury; 
3) $2,000,000 General Aggregate; and 
4) $2,000,000 Products-Completed Operations Aggregate. 

111. Automobile Liability: Covering all vehicles used by Operator in the 
performance of its duties with coverage limits not less than $1,000,000 each 
occurrence. 

iv. Umbrella Coverage: Not less than $5,000,000 umbrella or excess liability. 
Umbrella or excess policy shall include products liability, completed 
operations coverage and may be subject to $5,000,000 aggregate limits. 
Further, the umbrella or excess policy shall contain a clause stating that it 
takes effect (drops down) in the event the primary limits are impaired or 
exhausted. The Umbrella coverage described herein covers general liability 
and automobile liability only. 

v. The City shall be included as an additional insured on policies required by 
paragraphs 17 .a.i thru i v above. All of the above insurance coverages shall be 
considered to be primary and non-contributory to any other insurance carried 
by the City of Bethel whether through self-insurance or otherwise for any 
claims subject to Operator's indemnification obligation set forth in this 
Agreement. 
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In any agreement with subcontractors performing work, the Operator shall require that all 
indemnities and waivers of subrogation it obtains, and any stipulation to be included as 
an additional insured it obtains, shall also be extended to waive rights of subrogation 
against the City of Bethel and to add the City of Bethel as an additional named indemnity 
and include the City as an additional insured through the use of a blanket additional 
insured endorsement. 

f. Certificate of Insurance - The Operator shall furnish evidence of insurance to the 
City upon renewal annually. The evidence shall be issued to the City and shall be a 
certificate of insurance: 

1. Denoting the type, amount, and class of operations covered; 
ii. Showing the effective (and retroactive) dates of the policy; 

111. Showing the expiration date of the policy; 
iv. Including all required endorsements; 
v. Be executed by the carrier's representative; and 

vi. If a certificate of insurance, include the following statement: 

"This is to certify that the policies described herein comply with all aspects of the 
insurance requirements of the Yukon Kuskokwim Regional Aquatic Health and Safety 
Center. The Operator endeavors to notify the City, in writing, at least thirty (30) days 
before cancellation of any coverage or reduction in any limits of liability. " 

The City's acceptance of deficient evidence of insurance does not constitute a waiver of 
Agreement requirements. 

Failure to maintain the specified insurance or to provide substitute insurance if an 
insurance carrier becomes insolvent, is placed in receivership, declares bankruptcy, or 
cancels a policy may, in the City's discretion, be sufficient grounds for declaring the 
Operator in default should Operator fail to cure said action within five (5) business days 
of notice from the City. 

g. Liability Limits- Both parties mutually agree to waive any remedy or claim for 
indirect, incidental, special or consequential damages or claims for loss of business or 
profits. 

18. BONDING (Fidelity Bonds): 
Fidelity Bonds - For the duration of this Agreement, Operator shall show evidence of, and 
maintain in force the following: 

a. An employee's blanket fidelity bond which provides coverage for honesty and loss from 
fraudulent or dishonest acts by employees. 

b. Computer fraud fidelity bond, which provides coverage for the fraudulent transfer by 
computer causing wrongful abstraction of money, securities or other property. 

c. The two items above (i) and (ii) may be separate or combined into one form of bond in an 
amount not less than Two Hundred Fifty-Thousand ($250,000) Dollars. 

19. ACCOUNTING RECORDS AND REPORTS 
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a. Accounting System - The Operator shall maintain an accounting system with an easy to 
understand account classification system under which its accounting can be readily 
identified. Such accounting system shall be capable of providing the information required 
by this Agreement, including but not limited to, revenues collected, repair and 
maintenance expenses, operating expenses, etc. The Operator's system of accounts 
classification shall be directly related to the Operator's annual budget, monthly and 
annual financial reports and invoicing. 

b. Monthly Reports- The Operator shall submit a monthly financial report to the City. 
The report shall be in narrative and numerical accounting format and include copies of all 
invoices supporting claimed expenses. 

i. The narrative report shall clearly state if the overall operations, both revenue and 
expenses, are over or under budget for the month and the year, identify 
specifically what cost areas are over budget or revenue areas are under budget, 
provide an explanation as to any deviation and explain what corrective actions are 
required, if any. 

11. The numerical accounting report shall provide actual costs and revenues versus 
budgeted amounts for each category of accounts classification, reported for the 
specific month and cumulative for the year. Deviations from the operations plan, 
annual budget, or maintenance plan require advance written approval from the 
City Manager. The monthly report shall provide a record of all such approvals 
provided by the City the previous month. 

111. The monthly report shall be certified as true and correct by an officer of the 
Operator and submitted with the monthly invoice. 

1v. In addition to the monthly financial reports, the Operator shall provide a monthly 
statistical and narrative report on the usage of the Facility. The report shall be in 
a form and format as approved by the City. The report shall be submitted 
monthly with the invoices and annually with the other annual reports. 

v. Miscellaneous Reports and Data: From time to time the City may require the 
Operator to submit other reports and data regarding its performance under the 
Agreement or otherwise, including, but not limited to, operational information. 
This may include presentations to the City Council and discussing such things as 
programs, and local hire and training. 

c. Annual Financial Report - The Operator shall submit an annual financial report in the 
same form and format as the monthly reports. The narrative report shall summarize any 
significant cost and revenue deviations from the annual budget. The annual report shall 
be certified as true and correct by an officer of the Operator and submitted with the final 
invoice for that budget year. 

d. Inventory - The Operator shall perform an annual inventory of the real property as set 
forth in Exhibit A -Land, Real Property Improvements and Equipment. The inventory 
report shall be certified as true and correct by an officer of the Operator and submitted 
either before or along with the final invoice for that budget year. 

e. Accounting Records - For all expenditures made for the operations and maintenance of 
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the Facility, the Operator shall maintain and make available, on reasonable notice, for 
inspection and examination, at all reasonable times, all records relating to this Agreement 
and of transactions performed pursuant to this Agreement for a minimum of five (5) years 
from the date of the record. If the City has reasonable cause to believe that any 
information on the monthly or annual financial report is not accurate, the City may audit 
the books and/or estimate the figures based on any information available. 

1. The City shall notify the Operator, in writing, that the City has estimated the 
amount of sales and revenue, stating the estimated amount. The City shall serve 
the notice on the Operator by delivering the notice to the Operator as per the 
notice section of this Agreement. 

11. The City's estimate shall become a final determination unless: 
1) The Operator, within thirty (30) days after service of notice of the estimate, 

files a formal appeal to the City Manager; or 
2) The Operator files a complete and accurate financial statement indicating the 

figures in question and explaining them to the satisfaction of the City. 
3) In either event above, Operator consents to an independent audit and agrees to 

cooperate fully with the audit process. 
4) The City may request, and the Operator must furnish, any additional 

information deemed necessary for a correct evaluation of the finances of the 
Facility. 

f. Sales Tax Records -Operator shall familiarize themselves with, at a minimum, that 
portion of the Bethel Municipal Code (hereinafter "Code") which deals with Sales Tax. 
Operator shall collect the appropriate sales taxes for each sale and rental at the facility 
(currently 6%). The taxes shall be in addition to the sales and rental costs. Operator shall 
file a City of Bethel tax return form and shall remit the appropriate taxes as per the Code 
and any subsequent amendments thereto. 

g. Audit by City: The City reserves the right to conduct an annual audit by an external 
expert and/or industry professional at any time for any reason; provided, however, the 
City shall not seek or use the services of a competitor of Operator. Operator agrees to 
cooperate by providing, upon reasonable notice which shall be not less than thirty (30) 
days prior to the date of audit, and at no additional cost, such books, papers, statements, 
memoranda, records, accounts and other written material as may be set out in the request 
by the finance director or City Manager. In the case of an audit, the City shall be 
responsible for selecting and scheduling the audit. The audit may include, but is not 
limited to: 

1. Agreement Compliance 
11. Review of Financial Records that relate to the services performed under this 

Agreement 
m. Staff Skills Assessment 
iv. Staff Selection and Training Procedures 
v. Policies and Procedures Review 

vi. Site Inspection 
vii. Code Compliance and Record Keeping Practices 

vm. Adherence to Aquatic Safety Standards 
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1x. Facility and Equipment Maintenance 

In the event deficiencies are identified in the audit, the Operator and the City will be 
required to discuss, in good faith, such findings as well as the extent to which any 
corrections may be made. 

If the independent audit discovers more than five percent (5%) of the annual budget in 
errors resulting from Operator's failure to accurately report revenues, expenses and/or 
sales and taxes due thereupon, the Operator shall bear responsibility for the full cost of 
the audit. Otherwise the cost of the audit will be borne solely by the City. 

h. Dispute: If any dispute arises between the Parties, all records relating to matters 
involved in such Dispute shall be preserved until the resolution of such Dispute. 
Certified copies of such records as are required to be maintained by this Agreement shall 
be made available at the requesting Party's cost and expense. 

20. NOTICES 
a. Safety: It is the Operator's duty and responsibility to notify the City of any problems or 

areas of concern pertaining to safety of the Facility and its patrons. 
b. Injury: Operator shall notify the City of any injuries requiring medical attention or any 

significant incidences (such as potential drowning) as soon as practicable but in no case 
no more than forty-eight (48) hours after the incident has occurred. 

All notices required or permitted under this Agreement shall be in writing [in English] and shall 
be sent to: 

OPERA TOR: Health Fitness Corporation 
400 Field Drive 

CITY: 

Lake Forest, ll.. 60045 
Attention: Contract Administration Associate 
Facsimile: 847.615.3872 
Email: contracts@hfit.com and lawcontracts@trustmarkins.com 

City of Bethel with copy to 
Attn City Manager 
PO Box 1388 
Bethel AK 99559-1388 

City of Bethel 
Attn City Attorney's Office 
PO Box 1388 
Bethel AK 99559-1388 

Each party's designated representative for day-to-day operations and in case of emergencies shall 
be: 

OPERATOR: James Aranowski, Regional Vice President, 248.427.8140 
CITY: Ann K. Capela, City Manager, (907) 543-1373 or (907) 545-0143 

Either party may notify the other Party of a change to its name, relevant addressee, address or 
facsimile number, provided that such notification shall only be effective on the date specified in 
the notification as the date on which the change is to take place or, if no date is specified or the 
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date specified is less than fifteen (15) business days after the date on which notice is given, the 
date falling thirty (30) business days after notice of any such change has been given. 

21. SUSPENSION/TERMINATION 
A. Suspension. In the event of danger to life or significant damage to the Facility, the City 

may temporarily suspend operations under this Agreement in whole or in part. As soon 
as practicable, the City will give notice to the Operator and will determine a re-open plan. 
During such period of suspension, the City shall continue to pay to Operator all amounts 
due under this Agreement. 

B. Cancelation for Un-Appropriated Funds: The City reserves the right, in its best interest as 
determined by the City, to cancel this Agreement for unappropriated funds or 
unavailability of funds by giving written notice to the Operator at least one hundred 
twenty (120) days prior to the Effective date of such cancelation. The obligation of the 
City for payment to Operator is limited to the availability of funds appropriated in a 
current fiscal period, and continuation of the Agreement into a subsequent fiscal period is 
subject to appropriation of funds, unless otherwise provided by law. 

C. Termination for Convenience: Either party may terminate this Agreement at any time 
and for any reason whatsoever upon providing at least one (1) year prior written notice to 
the non-terminating party. 

D. Events of Default: 
1. Cancelation for Non-Payment: If for any reason payment in full of any charge is 

not received within thirty (30) days from the due date, the Operator may cancel this 
Agreement and terminate all services by giving a fourteen (14) day written notice to 
terminate at the end of such fourteen (14) day period without further liability 
whatsoever. 

u. Cancelation by Mutual Agreement: Operator and City may cancel this Agreement 
at any time by mutual written agreement. Each party shall be required to continue 
full performance under the terms of this Agreement until the effective cancelation 
date. 

iii. City's Event of Default: Each of the events described below shall constitute a City 
Event of Default: 
1) A material breach by City of any obligation under this Agreement, which (where 

capable of remedy) has not been remedied within thirty (30) days following notice 
from Operator stating that such breach has occurred, identifying the breach and 
demanding it to be remedied, provided that if City has diligently and as quickly as 
possible commenced the remedial action necessary but is unable to complete it 
within thirty (30) days, it shall be allowed such further period of up to sixty (60) 
days or as may be reasonably necessary and approved by Operator to complete 
the remedial action; 

2) City has made material misrepresentation in the representations and warranties set 
out in this Agreement and has not disclosed any material fact which renders any 
such representation or warranty materially misleading; 

25 



3) The reorganization, merger, consolidation, amalgamation, dissolution or 
reconstruction of City, except to the extent that it does not affect the ability of the 
resulting entity to perform its obligations under this Agreement; 

4) Except for the purposes permitted under subsection 3, the occurrence of any of the 
following events (other than as a direct result of Operator Event of Default): 
• Passing of a resolution or initiation of any proceeding for the bankruptcy, 

insolvency, winding up, liquidation of or other similar proceedings relating to 
the Facility; 

• The appointment of a trustee, liquidator, custodian or a similar person, which 
appointment has not been set aside or stayed within sixty (60) days of such 
appointment; or 

• The making by a court having jurisdiction of an order winding up or otherwise 
confirming the bankruptcy or insolvency of the Facility, which order has not 
been set aside or stayed within sixty (60) days; and 

5) City ceasing to hold a license, permit or consent, as a result of breach by City of 
the terms and conditions of such license, permit or consent, making it unlawful 
for City to operate. 

iv. Operator Event of Default: Each of the events described below shall constitute an 
Operator Default: 
1) A material breach by Operator of any obligation under this Agreement, which 

(where capable of remedy) has not been remedied within thirty (30) days 
following notice from City stating that such breach has occurred, identifying the 
breach and demanding it to be remedied, provided that if Operator has diligently 
and as quickly as possible commenced the remedial action necessary but is unable 
to complete it within thirty (30), it shall be allowed such further period of up to 
sixty (60) days or as may be reasonably necessary to complete the remedial 
action; 

2) Operator has made material misrepresentation in the representations and 
warranties set out in this Agreement and has not disclosed any material fact which 
renders any such representation or warranty materially misleading; 

3) The reorganization, merger, consolidation, amalgamation, dissolution or 
reconstruction of Operator, except to the extent that it does not affect the ability of 
the resulting entity to perform its obligations under this Agreement; 

4) Except for the purposes permitted under subsection 3), the occurrence of any of 
the following events (other than as a direct result of City Event of Default): 
• Passing of a resolution or initiation of any proceeding for the bankruptcy, 

insolvency, winding up, liquidation of or other similar proceedings relating to 
Operator; 

• The appointment of a trustee, liquidator, custodian or a similar person, which 
appointment has not been set aside or stayed within sixty (60) days of such 
appointment; or 

• The making by a court having jurisdiction of an order winding up or otherwise 
confirming the bankruptcy or insolvency of Operator, which order has not 
been set aside or stayed within sixty (60) days; and 
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5) Operator ceasing to hold a license, permit or consent, as a result of breach by 
Operator of the terms and conditions of such license, permit or consent, making it 
unlawful for City to operate. 

v. Consequences in the Event of Default: In the case of Operator Event of Default, 
City may terminate this Agreement and in the case of a City Event of Default, 
Operator may terminate this Agreement, in either case by giving a notice 
("Termination Notice") to the other whereupon this Agreement shall terminate upon 
the date specified in such Termination Notice or such later date as the Parties may 
have agreed. 

vi. Sole Grounds for Termination: The provisions of this Paragraph 21, and any other 
provisions in this Agreement wherein a termination right exists, shall be the sole and 
exclusive grounds on which the Parties may terminate this Agreement. 

vu. Damages/Payment in the Event of Termination: In the event of termination of this 
Agreement for breach, the total compensation due to the Operator for such 
termination shall be calculated based on the work completed through the effective 
date of termination. 

Upon termination of this Agreement for any reason or upon its expiration, and except as 
otherwise provided in this section the Operator shall, at the Operator's sole expense, promptly 
vacate the premises, remove all of the Operator's personal property, repair any damages 
occasioned by installation or removal of such property (reasonable wear and tear excepted), and 
ensure the Facility is in at least as good condition as it was at the beginning of the term of this 
Agreement, reasonable wear and tear excepted. The removal of such personal property must 
occur within thirty (30) days after the termination of this Agreement. Operator shall also comply 
with all applicable requirements of the transition plan. All documents, manuals, logs and other 
records prepared by Operator during the operation of the Facility shall be turned over to the 
City at the termination or expiration of this Agreement. 

22. DISPUTE RESOLUTION 
The parties agree to work cooperatively to resolve all issues. 

1) Should an issue arise, the party believing itself to be aggrieved shall provide written 
notice to the other party within ten ( 10) days of the alleged grievance. 

2) Upon receipt of the grievance, the parties will schedule a teleconference to attempt to 
resolve the issue. The teleconference shall occur within fourteen (14) days of the 

. . 
gnevance occurnng. 

3) If the parties are unable to resolve the matter during the teleconference, they shall 
schedule a face-to-face meeting. Said meeting shall be attended by those persons from 
City and Operator empowered to resolve the matter. The meeting shall occur within 
thirty (30) days from the date the grievance occurred unless otherwise extended by 
mutual consent of the parties. Such consent shall not be unreasonably withheld. 

4) Should the face-to-face meeting fail to resolve the matter; the parties agree to submit the 
matter to a court having competent jurisdiction by filing a complaint. 
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23. CONFIDENTIALITY AND SECURITY 
Each party shall take all proper steps to keep confidential any trade secrets or confidential 

information learned about the other party or its customers during the course of this Agreement. 
Each party shall protect the keys and other secure property of the other party and shall 

take appropriate and reasonable steps to ensure security is maintained. In the event of a breach 
of security, the party whose security is breached shall notify the other party as soon as 
practicable. 

24. CONFLICTS: 
Neither Operator nor any of Operator's employees shall have or hold any continuing or 

frequently recurring employment or contractual relationship that is substantially antagonistic or 
incompatible with Operator's loyal and conscientious exercise of judgment and care related to 
Operator's performance under this Agreement. 

Operator further agrees that none of Operator's officers or employees shall, during the 
term of this Agreement, serve as an expert witness against City in any legal or administrative 
proceeding in which he, she or Operator is not a party, unless compelled by court process. 
Further, Operator agrees that such persons shall not give sworn testimony or issue a report in 
writing, as an expression of his or her expert opinion, which is adverse or prejudicial to the 
interests of the City in connection with any such pending or threatened legal or administrative 
proceeding unless compelled by court process. The limitations of this section shall not preclude 
Operator or any persons in any way from representing themselves, including giving expert 
testimony in support thereof, in any action or in any administrative or legal proceeding. 

In the event Operator is permitted pursuant to this Agreement to utilize subcontractors to 
perform any services required by this Agreement, Operator agrees to require such subcontractors, 
by written contract, to comply with the provisions of this section to the same extent as Operator. 
If Operator is unable to require a subcontractor to comply with the provisions of this section, 
then Operator shall notify the City and the parties agree to discuss, in good faith, reasonable 
alternatives. 

25. SUBCONTRACTORS: 
Operator may hire or retain such employees and subcontractors as it deems reasonably 
necessary or appropriate in connection with the Services provided under this Agreement. 
Prior to hiring any subcontractors, Operator shall ensure the subcontractor is eligible to work 
on City facilities. Eligible subcontractors are those that: 

a. Are not delinquent in their remittance of city sales taxes or other fees; 
b. Have a State of Alaska business license; 
c. Are properly licensed and/or certified to perform the services for which they are 

being retained (when applicable). 

In the event Operator engages any subcontractor in the performance of this Agreement, 
Operator shall ensure that all of Operator's subcontractors perform in accordance with the 
terms and conditions of this Agreement. Operator shall be fully responsible for all of 
Operator's subcontractors' performance, and liable for any of the Operator's subcontractors' 
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non-performance and all of subcontractor's negligent acts and omissions. Operator shall 
defend, at Operator's expense and indemnify and hold City and City's officers, employees 
and agents harmless from and against any claim, lawsuit, third party action, fine, penalty, 
settlement or judgment, including any award of reasonable attorneys' fees and any award of 
reasonable costs, by or in favor of any of Operator's subcontractors for payment for work 
performed for City by any of such subcontractors; provided that City made available and paid 
to Operator the funds necessary to pay such subcontractor for work performed for the City, 
and from and against any third party claim, lawsuit, action, fine, penalty, settlement or 
judgment, including any award of reasonable attorney fees and any award of reasonable 
costs, to the extent occasioned by or arising out of any negligent act or omission by any of 
Operator's subcontractors. 

26. GENERAL PROVISIONS: 
a. Amendments: This Agreement may only be amended or varied by the written agreement 

of both Parties. 
b. Assignment and Performance: Neither this Agreement nor any right or interest herein 

shall be assigned, transferred or encumbered without the written consent of the other 
party whose consent shall not be unreasonably withheld, conditioned or delayed. 

c. Captions/Headings: The captions or headings of this Agreement are for convenience or 
reference only, and in no way define, describe, extend or limit the scope or intent of this 
Agreement or the meaning or intent of any provision hereof. 

d. Entire Agreement: This Agreement constitutes the entire agreement between the parties 
and supersedes all other prior agreements, relationships or negotiations, written or oral. 
Any rights or liabilities arising by reason of any prior written or oral representations, 
whether or not at the date of this Agreement, are canceled to the extent they have any 
bearing on this Agreement. 

e. Further Assurance: Each Party agrees to execute and deliver all such further instruments 
and do and perform all such further acts and things as shall be necessary for the carrying 
out of the provisions of this Agreement. 

f. Good Faith: The Parties undertake to act in good faith in relation to the performance and 
implementation of this Agreement and to take such other reasonable measures as may be 
necessary for the realization of its objectives. 

g. Governing Law: This Agreement shall be deemed to have been entered into in Bethel, 
Alaska. All questions regarding the validity, interpretation or performance of any of its 
terms or of any rights or obligations of the parties to this Agreement shall be governed by 
Alaska law, and any action brought by either party to enforce any of the terms of this 
Agreement shall be filed in the appropriate local or federal court. If any claim, at law or 
otherwise, is made by either party to this Agreement, the prevailing party shall be entitled 
to its costs and reasonable attorneys fees. 

h. Interpretation: Whenever the terms of this Agreement are unclear, the parties and any 
court reviewing the same shall first look to this Agreement, then the Request for 
Proposals (Exhibit D) and finally the Operator's Proposal (Exhibit E) for clarity as to the 
parties' intent. Notwithstanding the foregoing, any conflict between the terms contained 
in the Scope of Work and the terms contained in either Exhibit D and/or Exhibit E shall 
be resolved in favor of the terms contained in the Statement of Work. 
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1. Joint Drafting: The parties expressly agree that both had opportunity to negotiate its 
terms and to obtain the assistance of counsel in reviewing its terms prior to execution. 
Therefore, this Agreement shall be construed neither against nor in favor of either Party, 
but shall be construed in a neutral manner. 

J. Hazardous Materials: Operator will be working with pool chemicals which are 
considered hazardous materials. Operator is required to follow all Alaska Department of 
Environmental Conservation (DEC) rules and regulations regarding the proper storage, 
use and disposal of the Facility chemicals. Any spills will be reported immediately to the 
City and DEC and clean-up will be undertaken as per 18 AAC 75.300, et al. If a spill or 
hazardous condition is caused by or materially contributed to by Operator and/or their use 
of the Facility, Operator shall be solely responsible for the safe clean-up and disposal of 
the hazardous material(s). 

k. Legal, Regulatory And Policy Compliance: This Agreement, operations thereunder by the 
Operator, and the administration of it by the City shall be subject to all applicable state, 
federal and local laws, especially, but not limited to, 18 AAC 30.500-590 (Regulations 
for Public Swimming Pools and Spas). Operator agrees to comply with all applicable 
laws in fulfilling its obligations under this Agreement at its sole cost and expense; 
provided, however, Operator shall have no responsibility or liability whatsoever for any 
costs or expenses associated with compliance with applicable federal state, and/or local 
laws, rules or regulations covering public access to the Facility (e.g. the American 
Disabilities Act access standards. 

1. Materiality: City and Operator agree that each requirement, duty and obligation set forth 
here was bargained forth at arm's length and is agreed to by the parties in exchange for 
quid pro quo, that each is substantial and important to the formation of this Agreement 
and that each is, therefore, a material term hereof. 

m. Public Release: All information required to be submitted to the City by the Operator 
pursuant to this Agreement is subject to public release by the City. 

n. Intellectual Property. Each party acknowledges that the other party owns Intellectual 
Property as of the effective date of this Agreement, the possession of which shall not be 
challenged while this Agreement is in effect nor upon expiration or termination of this 
Agreement. Each party agrees that, except as explicitly and specifically provided in this 
Agreement, it shall acquire no license, right, title or interest in or to the other party's 
Intellectual Property by virtue of this Agreement. For purposes of this Agreement, 
"Intellectual Property" means the collective reference to all rights, title, interest, and 
privileges in or relating to intellectual property, whether arising under United States, 
multinational or foreign laws or otherwise, including all creative or proprietary interests, 
data, tools, business processes, methods, symbols, copyrights, patents, trademarks, 
service marks, trade names, trade secrets, internet domain names and licenses, whether 
now or hereafter existing. 

The City shall own and continue to own: (i) all Intellectual Property owned by the City 
prior to the date of this Agreement, and (ii) all Intellectual Property developed or 
purchased by the City independent of and apart from this Agreement (collectively, "City 
Intellectual Property"), and nothing herein grants or transfers to Operator any 
ownership interest in such City Intellectual Property. 
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