
CITY OF BETHEL 
BOARD OF ADJUSTMENT  
Website:  https://www.cityofbethel.org/council  
Location:  Council Chambers, City Hall, 300 Chief Eddie Hoffman Highway, Bethel  
Board Members: Perry Barr, Haley Hanson, Fred Watson, Alyssa Leary, Mark Springer, Cece Franko, Michelle DeWitt 

APPELLANT: Dan and Dawn Hackney, 175 Alex Hately 

APPEAL:   Decision by Planning Commission to Deny appeal 2019-01 of the City of Bethel’s 
Planning Director’s August 30, 2019 Notice to Correct Violations and adopt 
without amendment the Planning Director’s Findings and Conclusions.  

DATE AND TIME: February 4, 2020, 6:30 p.m. 

LOCATION:  Bethel City Council Chambers, 300 State Highway, Bethel Alaska 

 SUMMARY:  On August 30, 2019 the Planning Director, Ted Meyer, issued a Corrective Action 
Plan to Dawn and Dan Hackney, claiming violations of the Bethel Municipal 
Code at 175 Alex Hately. P 47-48 of Record.  

On September 9, 2019 Jared Karr, ESQ, Representing Attorney, Appealed the 
decision by the Planning Department regarding 175 Katie Hately (corrected 
to 175 Alex Hately), Dan and Dawn Hackney. P 55 of Record.  

On November 14, 2019 the Planning Commission held a hearing to consider the 
appeal. At this hearing, the Commission adopted/confirmed the findings and 
conclusions issued by the Planning director on August 30, 2019.  P 9-15 of Record. 

On December 18, 2019, Jared Karr, ESQ, Representing Attorney for Dawn 
and Dan Hackney, submitted an appeal to the Board of Adjustment. P 2-8 of  
Record.  

The grounds for appeal state: 

Actions and findings of the Planning Commission that are disputed in the 
November 18, 2019 Order: All matters involving the authorization of the City of 
Bethel for the Hackney’s to build and use their property as a two-story addition 
that houses transient lodgers; that planning staff did not authorize such 
construction and use; that written authorization by planning staff is the only 
mechanism to bind the City of Bethel; that the Hackney’s violated Bethel 
Municipal Code; That the Hackney’s must comply with the September 26, 2019 
Corrective Action Plan; and that there is a “Kitchen for the Guests downstairs.” 
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JARED KARR, ESQ. 

HEATHER SIA, ESQ. 

JIM VALCARCE, ESQ. 

City of Bethel 
Board of Adjustment 
PO Box 1388 
Bethel, AK 99559 

VALCARCE LAW OFFICE 
A LIMITED LIABILITY COMPANY 

900 THIRD A VENUE 
P.O. BOX409 

BETHEL, ALASKA 99559 
TELEPHONE: (907) 543-2744 OR (907) 543-HELP 

TOLL FREE (888) 610-2744 
TELEFAX 907 543-2746 

EMAIL: jared@bushlawyers.com 

December 18, 2019 

Bush La wyers St:n'1i1g 

BushAl.1ska 

Re: Appeal of decision by Planning Commission, dated November 18, 2019, in 
regards to 175 Katie Hately, Dan and Dawn Hackney 

In compliance with BMC 18.72.020, Dan and Dawn Hackney hereby provide notice to the City of 
Bethel Board of Adjustment that it appeals the decision of the Planning Co1mnission, "Decision 
and Order of the City of Bethel Planning Commission, dated November 18, 2019, in regards to 175 
Alex Hately. 

Grounds for Appeal: All construction and use of 175 Alex Hately were authorized by fonner 
Planning Director Betsy Jumper; former City Attorney Patty Burley reviewed the complaints 
against the Hackney's and informed the Hackney' s that they were fine in what they were doing and 
assured them that they were allowed to 1) build the second story of their addition, and 2) use it as a 
B&B or transient rentals; the Planning Commission's Order detailing "Conclusions of Law" is 
riddled with findings that can only be determined by the finder of fact and includes argument by 
the City Planner; and the actions of the City of Bethel and the Planning C01mnission are in 
violation of established Alaska state and case law. 

Actions and findings of the Planning Commission that are disputed in the November 18, 2019 
Order:~All matters involving the authorization of the City of Bethel for the Hackney' s to build and 
use their property as a two-story addition that houses transient lodgers;'*that planning staff did not 
authorize such construction and use; that written authorization by planning staff is the only 
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mechanism to bind the City of Bethel; that the Hackney's violated Bethel Municipal Code; that the 
Hackney's must comply with the September 26, 2019 Corrective Action Plan; and that there is a 
"kitchen for the guests downstairs." 

We wish to draw the City's attention to the holding of the Alaska Supreme Court in Municipality 
of Anchorage v. Schneider, 685 P.2d 94 (1984), a copy of which is enclosed. In that case, the 
Comi specifically rejected the position taken by the City in this matter, and permitted a citizen to 
enjoy the benefits of a permit authorization even though it was made in violation of the relevant 
zoning ordinance. The Court began its analysis with the correct observation that "[t]he average 
citizen simply cannot know the extent of authority of every public official with which he must 
deal, and it is outrageous to deny him justice when he has been misled to his detriment by the acts 
and statements of public officials within the contours of their responsibilities." The Court then 
cited with approval the proposition that "a good faith pennitee who in reasonable reliance makes a 
substantial change of position should be entitled to the protection of the doctrine of estoppel.. .. 
Increasingly, courts are recognizing the justice of applying estoppel where substantial work 
has been done in reliance upon municipal pennits that were issued illegally or impennissibly." 

The Court then observed that the Schneiders had relied on the Municipality's action, that their 
reliance as foreseeable and reasonable, and that their expenditure of $24,000 in reliance on the 
permit was significant. In weighing whether or not to uphold the erroneously issued pennit, the 
court held: 

Finally, we conclude that enforcement of the settlement agreement is 
necessary in the interest of justice. Of primary importance to this 
determination is the fact that any public injury which may arise from 
applying the doctrine of estoppel to the Municipality in this case is quite 
limited. The proposed structure will not violate health or safety codes .. . . 
Finally, the record contains no evidence that the Schneiders' proposed 
construction will be seriously out of character with the present structures in 
the neighborhood. 

Si1nilarly here, the Hackneys have invested significant funds in reliance on infonnation received 
from a public official acting within the scope of their authority. Their structure does not present 
any risk to the community, nor will it be out of character with any neighboring uses. We would 
ask that the City reverse this decision to avoid a 1niscarriage of justice. 

~<lfl 
Attorney for Dan and Dawn Hackney 
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Municipality of A nch o rage v. S chneider, 685 P.2d 94 (1984) 

KeyCite Yellow Flag - Negat ive Treatment 

Distinguished by Alasl;:a Trademarl;: Shell fish. LLC v. State, Alaska, April 

16, 2004 

685 P.2d94 
Su preme Court of Alaska. 

MUNICIPALITY OF ANCHORAGE, Appellant, 

v. 

Richard J. SCHNEIDER and 

Mary M. Schneider, Appellees. 

No. S-63. 

I 
July 6, 1984. 

Synopsis 

Property owners moved to enforce settlement agreement 

w ith municipality whi ch had been entered in municipality's 

action against the property owners for zoning violation. The 

Superior Court, Third Judicial District, Anchorage, Milton 

M. Souter, J ., determined that municipality could not revoke 

build ing permit issued lo property owners even though 

the permit was issued in violation of a zoning ordinance. 

Municipality appealed . The Supreme Court, Matthews, .J., 

held that municipality was equitably estopped from revoking 

the building permit, even though it was issued in violation of 

zoning ordinance. 

Affirmed. 

West 1-leadnotes (5) 

111 M unicipal C oq>0rations 

~ Powers of officers or boards 

Public Contracts 

~ Authority and capacity of particular 

governmental bodies to contract 

Person dealing w ith a municipality is bound to 

take notice of legal limits of its powers and those 

of its agents. 

I Cases tlrnt cite this headnote 

[21 Es toppel 

Q= Essential elements 

(31 

141 

[SI 

General elements or equitable estoppel are 

assertion of position by conduct or \.VOrd, 

reasonable rel iance thereon, and resulting 

prejudice; a fourth element, most often explicitly 

stated in promisso1)' estoppel cases, is that the 

estoppel will be enforced only to extent that 

justice requires. 

35 Cases that ci te this headnote 

Estoppcl 

P. Municipal corporations in general 

Rule that estoppel will be enforced only to 

extent that justice requires should play an 

important role when considering estoppel against 

a municipal ity. 

15 Cases that cite. this headnote 

Estoppel 

C'=> Municipal corporations in general 

Munic ipality was equi tab ly estopped from 

revoking bu ilding permit issued to property 

owners w here, in September 1982, pursuant 

to a settlement agreement arising from 

municipal ity's action aga inst the property owners 

for zoning violation, property owners were 

issued construction permi t. but at time of the 

settlement, none of the parties knew that the 

issued perm it was in violation of new zoning 

requi rements, and where the municipality did 

not discover its error unti l Februai)' 1983, when 

the property owners had spent approximately 

$24,000 in reasonable reliance on the permit. 

22 Cases that cite thi s headnote 

Compromise and Settlem ent 

~ Subject-matter 

There is strong public po li cy in favor or 

settlement o f disputes. 

3 Cases that cite this headnote 

WESTt.AW (c';) 2019 Thomson Reuters. No claim to original U.S. Government Works. 
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Municipality of Anchorage v. Schneider, 685 P.2d 94 (1984) 

Attorneys and Law Firms 

*95 Thomas F. Klinkner, Asst. Municipal Atty., Jerry 

Wertzbaugher, Municipal Atty., Anchorage, for appellant. 

Karl L. Walter, .Ir., Anchorage, for appellees. 

Before BURKE, C.J., and RABINOWITZ, MATTHEWS, 
COMPTON and MOORE, JJ. 

OPINION 

MATTHEWS, Justice. 

The Municipality of Anchorage appeals the trial court's 

determination that the Municipality cannot revoke a bui lding 

permit issued to appellees even though the permit was issued 

in violation of a zoning ordinance. Judge Souter held that 
Richard and Mary Schneider, the appellees, had reasonably 

rel ied on the perm it and therefore the Municipal ity was 

estopped from revoking it. We affirm. 

I. 

The Schneiders own a lot 111 the Fire Lake Subdivision 

in Eagle River which was zoned R-2 by the Municipality 

until August 20, I 982. This zoning classification allows 

construction ofup to e ight dwelling units per lot, provided the 

units are incorporated in to a s ingle structure. On July 7, 1982 

the Municipality brought an action against the Schneiders 

for maintaining two detached dwelling units on their lot, a 

violation of Anchorage Municipal Code (AMC) 2 1.40.040. 1 

In September, 1982, consis tent with an agreement reached at 

a settlement conference *96 attended by Richard Schneider, 

his attorney, and representatives of the Municipal ity, the 

Schneiders were issued a permit to construct an additional 

three units on their lot in order to connect the two existing 

detached dwelling units. Both the settlement agreement 

and the issuance of' the permi t, however, occurred after 

the Schneiders' lot and the surrounding property had been 

rezoned R- 2A. In an R-2A zoning district, a lot may not 

contain more than two dwell ing units. 2 None of the parties 

at the settlement meeting knew that the area in question had 

been rezoned. 

On February 28, 1983, having discovered its error, the 

Municipality revoked the Schneiders' building permit. The 

Schneiders then filed a motion in superior court to enforce 

their settlement agreement with the Municipali ty. The court 

found that, although construction had not yet begun, the 

Schneiders had spent approximately $24.000 in reasonable 
reliance on the Municipality's representations embodied in 
the settlement agreement. The court concluded that the 

Municipality was estopped from revoking the building permit 

it had issued and that it was bound by the settlement 

agreement to allow the Schneiders to complete three 

additional dwelling uni ts on their lot. 

11. 

[I [ The traditional rule is that estoppel may not be invoked 

against a municipality which has erroneously issued a 

bui lding permit in v iolation of its zoning ordinances. 9 E. 

McQuillan, The Law of Municipal Corporations§ 26.2 13, at 

545 (3d ed. rev. 1978); 3 A . Rathkopf, The Law of Zoning 

& Planning§ 45.05 [3)[a] (4th ed. 1983). This rule is based 

on the proposition that a person dealing with a mun icipality 

is bound to take notice of the legal limits of its powers and 

those of its agents. 10 E. McQuil lan, supra,§ 29.04, at 207-

08; see also King 1'. A /aska Slate Housing A uthoril>: 5 12 f'.2d 

887, 89 1 (Alaska 1973) ("all persons dealing with a public 

corporation ... are deemed to know its limitations."). 3 

At least one commentator, and a growing number or courts, 

have questioned this rule on the ground that its app lication 

often produces inequitable results. 2 C. Antieau, Municipal 

Corporation Law§ 16A.05, at 16A-12 ( 1984). 4 Antieau 

points out that 

[t]he average citizen simply cannot know the extent of 

authority of every public official w ith which he must deal, 

and it is outrageous to deny him justice when he has been 

misled to his detriment by the acts and statements of public 
officials within the contours of their responsibil iti es. 

Id. In the particular context of zoning permits, Antieau 

states: 

[I]t is suggested that there should 

be no general 111le deny ing estoppcl 

solely because *97 a permit issued 

by a municipal officer turns out 

WEST1.AW @ 20·19 Thomson Reuters. No claim to original U S. Government Works 2 
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Municipality of Anchorage v. Schneider, 685 P.2d 94 (1984) 

to have been issued illegally or 

without authority ... [A) good 

faith P.ermitee who in reasonable 

reliance makes a substantial change 

of position should be entitled to 

the protection of the doctrine of 

estoppel.. .. Increasingly, courts are 

recognizing tl1e justice of applying 

estoppel where substantial work 

has been done in reliance upon 

municipal permits that were issued 

illegally or impermissibly. 

Id.. § I 6A. I 0, at I 6A-22-23 (footnotes omitted). 

The policy on which the rule of estoppel is founded is that 

a municipality acts for the good of its citizens rather than 

a narrow proprietary interest. Thus, the argument goes, it 

would be unjust to the public to enforce esloppel against a 

municipality. 5 While' we recognize the general validity of 

this pol icy, we believe it can be adequately served within the 

doctrine of estoppel. 

121 131 The general elements of equitable estoppel are (1) 

assertion of a position by conduct or word, (2) reasonable 

reliance thereon, and (3) resulting prejudice. Jamison v. 

Consolidated Utilities, Inc., 576 P.2d 97, 102 (Alaska 1978). 

A fourth element, most often explicitly staled in promissory 

estoppel cases, is that the estoppel will be enforced only 

to the extent that justice so requires. Glover v. Sage1; 667 

P.2d 1198. 1202 (Alaska 1983). We believe that this factor 

should play an important role when considering estoppel 

against a municipality. 6 Often, even where reliance has been 

foreseeable, reasonable, and substantial, the interest of justice 

may not be served by the application of estoppel because the 

public interest would.be significantly prejudiced. However, 

this is not true in every case. When the public will not be 

significantly prejudiced, and the other elements of the theory 

are present, the majority rule which forecloses the use of 

estoppel causes arbitrary and unjust results. 

We have recently indicated that estoppel is a defense against 

a public agency. In Fields v. Kodiak City Council, 628 P.2d 

927, 93 I (Alaska 1981 ), we stated: 

The defense [of estoppel) typically 

applies where a prope11y owner 

receives a permit that was beyond 

the power of an administrative officer 

to grant, the owner detrimentally 

relies on the validity of the permit, 

and the local government attempts to 

revoke the permit and then enforce the 
ordinance. 

While we rejected Fields' estoppel claim as irrelevant lo the 

issue presented on appeal of whether the board of adjustment's 

denial of the requested variance was supported by substantial 

evidence, we noted: 

We do not mean to imply, however, 

that Fields is not entitled to estop 

the city or borough from actually 

enforcing the zoning ord inance against 

his nonconforming use. Indeed, on the 

limited record before us it appears 

that Fields may have a strong claim 

for estoppel. That claim, however, 

should be raised as a defense to an 

enforcement action or as a claim for 

declaratory relief. Our disposition of 

this case is without prejudice to *98 

Fields' right to raise estoppel in an 

appropriate proceeding. 

Id. at 931 n. 3. 

141 We now turn to the facts of the present case. First, 

we believe that the Schneiders' reliance was both reasonable 

and foreseeable. The settlement agreement and the resulting 

permit gave the Schneiders clear authorization to take the 

steps they did. Second, the $24,000.00 which the Schneiders 

spent for building materials based upon their reliance on the 

settlement agreement is substantial. 

Finally, we conclude that enforcement of the setllcment 

agreement is necessary in the interest of justice. Of primary 

importance to this determination is the fact that any public 

injury which may arise from applying the doctrine of estoppel 

to the Municipality in th is case is quite limited. The proposed 

structure will not violate health or safety codes. Further, 

the proposed structure would have satisfied the terms of 

the zoning ordinance then in effect had the settlement been 

WESTl..AW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 3 
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Municipality of Anchorage v. Schneider, 685 P.2d 94 (1984) 

reached a month earl ier. 7 Finally, the record contains no 

evidence that the Schneiders' proposed construction will be 

seriously out of character with the present structures in the 

area. 

ISi Also of significance in th is case is the fact that the 
Schneiders' rel iance arose from a settlement agreement. There 

is a strong public policy in favor of the settlement of disputes. 

See, e.g .. Godfrey v. Heme11way, 6 17 P.2d 3. 8 (Alaska 1980). 

Fai lure to apply an estoppel theory in this case would only 

serve to re-open a lawsuit that both parties believed was 

settled. Indeed, although actually reached after the property 

in question had been rezoned R- 2A, the settlement agreement 

Footnotes 

1 AMC 21.40.040 provides in part: 

---- ----
arose out of a lawsuit filed in July 1982, when the property 

was zoned R-2. Thus, given the equitable context of this case, 

the settlement agreement could be character ized as relating 

back to the situation existing when the suit was initiated. 

In conclusion, we believe th is case raises a situation 111 

which the doctrine of estoppel should be applied against the 

Municipality to avoid injustice. Thus, the decision of the 

superior court is AFFIRMED. 

A ll C itations 

685 P.2d 94 

A. The R-2 use district is intended to be a low-density urban and suburban multiple-family residential district, allowing 

up to 8 dwelling units .... The R-2A and R-20 use districts are intended as low-density urban and suburban two-family 

residential areas. Except for the greater number of dwelling units per lot permitted in the R-2 use district, the R-2, R-
2A and R-20 use regulations are identical. ... 

B. Permitted principal uses and structures: 

1. single-family dwellings ... ; 

2. two-family dwellings (only a single principal structure may be allowed on any lot or tract); 

3. multiple-family dwellings containing up to eight dwelling units in R-2 district only, provided, however, that only a 

single principal structure may be allowed on any lot or tract; 
2 AMC 21.40.0408(2). See note 1, supra. 

3 Courts have allowed estoppel against municipalities when the public officer has performed in an irregular manner, 

but has not acted ultra vires or outside his legal authority. See Rogers v. First Sewerage Dist. of City of Lake Charles, 

171 So.2d 820 (La.App.1965); Parker v. Township of West Bloomfield, 60 Mich.App. 583, 231 N.W.2d 424, 428 (1975); 

Abbeville Arms v. City of Abbeville, 273 S.C. 491, 257 S.E.2d 716 (1979); Pasadena Police Officers Ass'n. v. City of 
Pasadena, 497 S.W.2d 388, 394 (Tex.Civ.App.1973); 2 C. Antieau, Municipal Corporation Law§ 16A.04 (1984); see also 
City of Kenai v. Filler, 566 P .2d 670, 675-76 (Alaska 1977) (noting the distinction between an illegal, ab initio action not 

giving rise to estoppel and a technical or procedural irregularity which does give rise to the theory). 

4 See also City & County of Denver v. Stackhouse, 135 Colo. 289, 310 P.2d 296 (1957); Miller v. Board of Trustees of 
Town of Palmer Lake, 36 Colo.App. 85, 534 P.2d 1232 (1975); State ex rel. Barker v. Town of Stevensville, 164 Mont. 

375, 523 P.2d 1388 (1974); Murrell v. Wolff, 408 S.W.2d 842 (Mo.1966); Tillberg v. Township of Kearny, 103 N.J.Super. 
324, 247 A.2d 161, 166 (1968). 

5 The Wisconsin Supreme Court has stated this policy as follows: 

Zoning ordinances are enacted for the benefit and welfare of the citizens of a municipality. Issuance of an occupancy 

or building permit which violates such an ordinance not only is illegal per se, but is injurious to the interests of property 

owners and residents of the neighborhood adversely affected by the violation. Thus when the city acts to revoke such 

an illegal permit it is exercising its police power to enforce the zoning ordinance for the protection of all citizens who 

are being injured by the violation, and not to protect some proprietary interest of the city. These citizens have a right 

to rely upon city officials not having acted in violation of the ordinance, and, when such officials do so act, their acts 

should not afford a basis for estopping the city from later enforcing the ordinance. 

Milwaukee v. Leavitt, 31 Wis.2d 72, 142 N.W.2d 169, 172- 73 (1966). 

6 See 2 Antieau, supra,§ 16A.06, at 16A-15 ("courts should be encouraged to weigh in every case the gravity of the 

injustice to the citizen if the doctrine is not applied against the injury to the commonweal if the doctrine is applied ... ."); 

see also State ex rel. Barker v. Town of Stevensville, 164 Mont. 375, 523 P.2d 1388, 1391 (1974 ). 

WESTlAW @ 20H) Thomson Reuters. No claim to original U.S. Government Works. 4 
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Municipality of Anchorage v. Schneider, 685 P.2d 94 (1984) 

7 Thus the case al hand does not present a situation where a building permit has been issued in violation of a long

standing zoning ordinance, for example, where a builder obtains a permit to construct a high-rise apartment or factory in 

an otherwise residential neighborhood. In such a case, the balance of the equities might be struck differently. 

-----------------·--··-·---
End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works. 
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1/19/2019 Court Documents Hackney Vs. Maratt  P. 116-121 

8/19/2019 City of Bethel/State of Alaska Business License Information  P. 122-127 

Spiral Note Book with handwritten Notes  P. 130-133 

Bethel Airbnb Print Outs P. 152-154 

Subpoena to Appear/Produce Records issued to Patty Burley P. 155 

Photos of property area P. 156-159 

11/04/2019 City Manager’s Report to Council to include Department Head Reports P. 160-190 

https://www.cityofbethel.org/council
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CITY OF BETHEL 
Board of Adjustment Hearing  
February 4, 2020 6:30 p.m. 
Appeal No. 2020-01 – Hackney/175 Alex Hately  
 
  

Record Supplement 
 

Written statements from people that 
provided public testimony at the 

Planning Commission Hearing  
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